Under these circumstances, it is clear that there is no
basis, either in fact or in law, for granting the Carters'
request for designation of EEO, reporting and related character
qualifications issues against Dolgoff. The determinations by the

full Commission in Letter to Howard B. Dolgoff, supra, constitute

res judicata as to the issues in question -- including the issue

of whether the licensee of WTHZ(FM) in 1990 had the requisite
character qualifications to remain a licensee. The Commission
clearly resolved this issue in the affirmative by granting the
1988 license renewal application for WTHZ(FM), albeit subject to
periodic EEO reporting conditions in order to allow the
Commission to monitor WTHZ(FM)'s progress in meeting the

Commission's EEO rule. Consequently, under Atlantic Broadcasting

Co., 5 FCC 2d 717 (1966); George E. Cameron, Jr. Communications,

supra; Simon Geller, supra, and Central Alabama Broadcasters,

Inc., supra, the Presiding Judge is precluded from revisiting the

determinations raised by the Commission in its reasoned opinion

in Letter to Howard B. Dolgoff, 5 FCC Rcd 7695 (1990).° The fact

that the full Commission determined that the 1988 WTHZ(FM)

renewal application should be granted renders the Carters'

The licensee of WTHZ(FM) did not contest the Commission's
imposition of a short-term renewal of license with respect
to the station, nor the imposition of EEO reporting
conditions. Rather, the licensee sought mitigation of the
$18,000 forfeiture that the Commission had imposed. The
Commission declined to reduce the forfeiture amount. See 7
FCC Rcd (1992).
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request for designation of a character qualifications issue

patently frivolous and an abuse of process.

Similarly, without merit is the Carters' request for
designation of reporting issues against Dolgoff. The Carters
suggest, in this regard, that, when Dolgoff filed his Miramar
Beach application with the Commission on December 23, 1991, he
had an obligation to report the fact that the Commission, on
December 26, 1990 -- i.e., one year earlier -- had determined
that the licensee of WTHZ(FM) had violated the Commission's EEO
rule. In light of the fact that the full Commission had resolved
all outstanding issues relating to EEO violations in Letter to

Howard B. Dolgoff, supra, and in light of the fact the 1988

license renewal application for WTHZ(FM) had been granted, there
was no requirement that Dolgoff report, in his instant
application, the Commission's December 26, 1990 action in Letter

to Howard B. Dolgoff, supra.

Since the EEO-related issues had been fully resolved by the
Commission one year prior to the filing of Dolgoff's Miramar
Beach application with no question remaining outstanding as to
character qualifications, there was no rational basis to believe
that the violation of the Commission's EEO rule by the licensee
of WTHZ(FM) could be decisionally significant in this proceeding.
Clearly, Dolgoff disclosed in his application his connections

with the licensee of WUMX(FM) (formerly WTHZ(FM)), and,
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unquestionably, any party could easily have ascertained the fact
that the full Commission took the actions which it did in Letter

to Howard B. Dolgoff, supra, one year prior to the filing of

Dolgoff's Miramar Beach application. Indeed, the Carters did

ascertain these facts.

Under these circumstances there was clearly no motive for
Dolgoff to conceal, deceive, or mislead the Commission with
respect to the action taken by the Commission itself in Letter to

Howard B. Dolgoff, supra; the Carers' suggestions to the contrary

are totally preposterous. It is well-established that addition
of a Section 1.65/reporting issue is warranted only where there
is an intent to conceal facts from the Commission, or where there
is a pattern of repeated reporting violations or other factors
reflecting significant carelessness or inattentiveness.

Merrimack Valley Broadcasters, 99 FCC 24 680, 683-84 n. 9 (1984);

Richardson Broadcast Group, 7 FCC Rcd 1583 (1992). None of these

circumstances is present in the instant case. Nor have the
Carters even alleged (much less demonstrated) that such
circumstances are presented here. 1In light of the foregoing, the
Carters' request for designation of Section 1.65/reporting

conditions should be summarily denied.®

It should be noted that none of the questions on FCC Form
301 call for information from the applicant as to instances
in which the applicant was a principal of a licensee that
had been found to have violated a Commission rule.
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IIXI. Conclusion

In light of all the foregoing, the Carters' Motion To

Enlarge Issues is both procedurally defective and substantively

arid. As shown above, the Motion To Enlarge Issues is based on

misstatements of fact and unsupported allegations and constitutes
in its entirety a pleading which is so frivolous as to constitute
abuse of process. Plainly, the Carters' motive must be to
attempt to harass Dolgoff with a multitude of vexatious but
meritless pleadings. These types of pleading tactics should be
strongly censured by the Presiding Judge in the strongest

possible terms.

WHEREFORE, the foregoing premises considered, it is
respectfully requested that the Presiding Judge dismiss or deny

the Carters' July 26, 1992 Motion To Enlarge Issues.

Respectfully submitted,

HOWARD B. DOLGOFF

By:

Irving Gastfreund 0

Kaye, Scholer, [Filerman, Hays &
Handler

The McPherson Building

901 15th Street, N.W., Suite 1100

Washington, D.C. 20005

His Attorneys
August 10, 1993
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DECLARATION

I, Howard B. Dolgoff, do hereby declare, certify and state

as follows:

1. I am an individual applicant (FCC File No. BPH-911223ME)
for a construction permit for a new FM radio station on Channel

292A in Miramar Beach, Florida.

2. In February, 1992, I undertook the task of locating and
securing an alternate transmitter site to improve my
application's proposed coverage prior to the amendment-as-of-
right deadline applicable to the Miramar Beach application.
These efforts were undertaken in consultation with counsel and
with my consulting engineer, Mr. William P. Suffa, P.E. Mr.
Suffa, prepared a site location map which designated the
permissible ares in which a new transmitter site for my
application could be located. I also enlisted the services of a
real estate broker, Mr. John G. Martin, President of Waterwood
Properties, Inc., in Santa Rosa Beach, Florida. Mr. Martin had
referred to me by Mr. Bruce Fults of Sandestin Realty in Destin,
Florida, which is reputed to be the largest real estate developer
in that area. Mr. Martin reviewed with me the permissible area

for a transmitter site for my Miramar Beach application, as shown
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on the map which had been supplied by my consulting engineer, Mr.

suffa.

3. In February, 1992, Mr. Martin located a possible site
that Mr. Martin believed was in the permissible site location
area and would meet my needs. The property consisted of six lots
in Mack Bayou Park, plus 4.7 acres adjacent to the property. The

asking price for the property was $175,000.

4. Mr. Martin then contacted a land surveyor (Mr. Russell
D. Aldrich) for the precise geographic coordinates of the site
that was located. Mr. Aldrich is an experienced land surveyor
and is the Executive Vice President of the land survey firm of
Emerald Coast Associates, Inc. (formerly Raymond Richardson &
Associates, Inc.) in Destin, Florida. The information as to the
location of the site was relayed to my consulting engineer (Mr.
Suffa) to ascertain whether the contemplated site was located in
the permissible site location area. Mr. Suffa felt, upon review,
that the site in question was clearly outside the boundaries of
the permissible site area and that, therefore, I needed to locate
another site that would be suitable and would meet applicable

requirements.

5. On a subsequent weekend visit to Mr. Martin, Mr. Martin

presented me with two other possible transmitter sites to

consider. The first of these properties was owned by Mr. J.R.
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King (Lot 48); the second property was a parcel owned by Mr.
Martin himself. Mr. Martin drove me to Mr. King's property for

an inspection.

6. Thereafter, I contacted Mr. Suffa for his advice, and
Mr. Suffa advised me to pursue the J.R. King property as a
transmitter site because it appeared from all the facts at that
time to clearly be within the permissible area for location of a
transmitter site for the proposed Miramar Beach station. Mr.
Suffa wanted the coordinates of the proposed site to be accurate,
and for this reason, he asked me to have the land surveyor (Mr.
Russell D. Aldrich) confirm the precise geographic coordinates.
I thereupon followed up with Mr. Aldrich who provided the
geographic coordinates of Mr. J. R. King's property to me in a
note dated April 11, 1992 and sent to me by Mr. Aldrich via
facsimile. A copy of that note is annexed hereto as

Attachment 1.

7. As will be noted from the April 11, 1992 note from Mr.
Aldrich to me, two sets of coordinates were shown in the note;
one set of coordinates was for Mr. John G. Martin's property
("Site No. 1"), and the other set of coordinates was for the
property of Mr. J.R. King ("Site No. 2"). The note from Mr.
Aldrich makes it clear that the J.R. King property corresponded

to the coordinates 30° 23' 31" North Latitude, 86° 18' 25" West
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Longitude and was located on the "West 1/2 of Lot 48, sec. 24 -

25, R. 21W [i.e., Section 24, Range 21 West]."

8. Upon receiving the April 11, 1992 note from Mr. Aldrich
setting forth the coordinates for the proposed transmitter site
on Mr. King's property, I called Mr. Suffa once again to confirm
with him that the site in question was acceptable and was the
site upon which I should proceed. Consequently, on April 13,
1992, I sent to Mr. King a letter in which I offered to secure an
option to purchase from Mr. King up to two acres (Lot 48, Section
24, Township 2 South) which Mr. King owns and which are located
off of Mack Bayou Road in Miramar Beach, Florida. A copy of my
April 13, 1992 letter to Mr. King is annexed hereto as Attachment
2. On April 17, 1992, Mr. King sent me a letter confirming his
willingness to sell to me two acres of his property on Lot 48,
Section 24, Township 2 South, Range 21 West, on Mack Bayou Road
for a price of $40,000. I was given a right of first refusal on
the property, as well. A copy of Mr. King's letter of April 17,
1992 is annexed hereto as Attachment 3. A confirming letter was
sent to Mr. King on April 30, 1992 and a copy of that letter is
annexed hereto as Attachment 4. I have periodically remained in
touch with Mr. King since April 1992 to keep him apprised of

progress on my application.

9. On July 26, 1993, Mark and Renee Carter (the "Carters")

filed a Contingent Motion To Enlarge Issues in connection with my
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Miramar Beach, Florida application, in which the Carters
contended that the coordinates specified in my application for my
proposed transmitter site were not located on land owned by Mr.
J.R. King (i.e., Lot 48), Section 24, Township 2, South, Range 21
West, Santa Rosa Plantation Company Subdivision, Walton County,
Florida. Although the information set forth above makes it clear
that I have never had any basis to doubt the accuracy of the site
information contained in my application, nonetheless, once the
Carters raised the question as to site availability in their
Contingent Motion To Enlarge Issues, I asked Mr. Russell Aldrich,
the professional land surveyor whose services I had used, to
reconfirm that the site coordinates set forth in my application
were, indeed, located on Lot 48. 1In a letter dated August 9,
1993, Mr. Aldrich reconfirmed that my transmitter site
coordinates do, indeed, lie on Lot 48, which is owned by Mr. J.R.
King. Mr. Aldrich confirmed the foregoing facts by rescaling Lot
48 on a 1970 quadrangle map. A copy of Mr. Aldrich's letter of

August 9, 1993 is annexed hereto as Attachment 5.

I hereby declare, certify and state, under penalty of
perjury, that the foregoing is true and correct to the best of my

knowledge, information and belief.

Howard B. Dolgoff

Executed on:
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DECLARATION

I, Howard B, Dolgoff, do hereby dec¢lare, certify and state

as follows:

1. I am an individual applicant (PCC File No. BPH~9112:3MZz)
for a construction parmit for a new FM radio station on Channegl

292A in Miramar Beach, Florida.

2. In February, 1992, I undertook the task of lowvating and
gacuring an alternate tgansmitter gite to improve my
application's proposed coverage prior to the amenduent-as-of-
right deadline applicable to the Miramar Beach applisation.
These afforts were undertakent in consultation with counsel - i
with my consulting engineer, Mr. William P, $ufsu, : F.
Suffa, prepared a site location map which desim ute . . ha
permissible ares in which a new tranamitter site /v .y
application ¢ould be located. I also enlistea s w.rview
real estate broker, Mr. John G. Martin, PRrasiduny o &ater. ..~
Properties, Inc., in Santa Rosa Beach, Florids., Mr. NWarti: -4
referred to me by Mr. Bruce Fults of Sandestin ne2t... ili i . ...
Florida, which is reputed to be the largest rs:. su.iic do,. ..,
in thatiarta. Mr. Martin reviewed with me the perml.-ible .ya-

. for a transmitter site for my Miramzi Beach ago.icat:un, & ..,
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on the map which had been supplied by ny consuliing englineer, lc.

sutfa.,

3. In February, 1992, Mr. Martin locatweid a pu.nible -.in
that Mr. Martin believed was in the permissible sita lesat -2n
area and would weet my needs. The property copclicu.!l of gi. ofe
in Mack Bayou Park, plus 4.7 acres adjacent to =he p:operty. 1ir

asking price for the property was $175,000.

4., Mr. Martin then contacted a land surveyor (Mr. Riss:li
D. Aldrich) for the precise gaographic coordinate: " the : i
that was located. Mr. Aldrich is an experisnced land surveyer
and is the Executive Vice Prasident of the land survey firm of
Emerald Coast Associates, Inc. (formerly Raymend Richardson &
Associates, Inc.) in Destin, Florida. The information ag rc¢ the
‘location of the site was relayed to my consulting s¢ingineer (Mr.
Suffa) to ascertain whether the contemplated site was lacatraes ia
the permissible site location area. Mr. Suffa felt, upon isviz.,
that the site in question was clearly outside the boundariez of
the permissible site area and that, therefore, I needed to iocava
anothaey site that would be suitable and would meet applicakle

requirements.

5. On a subsequent weekend vigit to Mx. Martin, Mr. Martin
presented me with two other possible transmitter sites to

consider. The first of these properties was owned by Mr. J.R.
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King (Lot 48); the seacond property was a parce: ..o
Martin himself. Mr. Martin drove me to Mcr. . ") s oo oper

an inspection.

6. Thereafter, I contacted Mr., Suffu for nis uavice, -ad
Mr. Suffa advised me to pursue the J.R. King propar:. as
transmitter eite because it appeared from ail the Ffoulm a&T - u!
time to clearly be within the permissible area for i..otiuv: of «
transnitter site for the proposed Mirawmsr Beach =bailon.
Suffa wanted the coordinates of the proposed cite tu tw acuian.
and for this reason, he asked me to have the land #.:vsyor (¥
Russall D. Aldrich) confirm the precise geoyrapliic ccordirniies,
I thereupon followed up with Mr. Aldricn who providss the
geographic coordinates of Mr. J. R. King's property to me :: .
note dated April 11, 1992 and sent to me by Mr. Ald:zicn vie
thcsimile. A copy of that note is annexed herato &%

Attachmen; 1.

7. As will be noted from the April 11, 1992 nuce froT Mc.
Aldrich to me, two sets of coordinates wore shawn Iin the note)
one set of coordinates was for Mr. John G, Martin's proper.y
("Site No. 1"), and the other set of coordinates wav £or the
property of Mr. J.R. King ("Site No. 2"). The note Lrom M.
Aldrich hakea it clear that the J.R. King propesty correspcaded
to the coordinates 30° 23' 31" North Latitude, 86° 18' 28" west
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tongitude and was located on the "West 1/2 of Lot 49, cec. 24 -

2%, R. 21W (i.e., Section 24, Range 21 Wesat]."

8. Upon receiving the April 11, 1992 nota %10z Mr. Al ...~
setting forth the coordinates for the propoced transuitter it
on Mr. King's property, I ¢alled Mr. Suffa once aguin to ceaif:w
with him that the site in question was acceptable :i: was t.e
site upon which I should proceed. Consequently, on april 13,
1992, I sent to Mr. King a letter in which I offeredc ro seruse un
option to purchase from Mr. King up to two acres (iwt 48, Seccich
24, Towhahip 2 South) which Mr. King owns and which are locuted
off of Mack Bayou Road in Miramar Beach, Florida. A copy ¢ o
April 13, 1992 letter to Mr. King is annexed heretc as Atts.amsn.
2. On April 17, 1992, Mr. King sent me a lettar counlirwing hi:
willingness to sell to me two acres of his prepercy on Lot 4f,
s.ction 24, Township 2 South, Range 21 West, on Macl 8ayou Feoad
for a price of $40,000. I was glven a right of firut refuszul on
the property, as well. A copy of Mr. King's letter of April 17,
1992 is annexed hereto as Attachment 3. A confirmiig ietter was
gent to Mr. King on April 30, 1992 and a copy ©Of that lettez is
annexed hereto as Attachment 4. I have periodically remained v
touch with Mr. King since April 1992 toc keep him apprised u:

progress on my application.

9. On July 26, 1993, Mark and Renae Carter (the “Carters")

riled a Contingent Motion To Enlarge Isgues in connwzction with my
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Miramar Beach, Florida application, in which the Cai:era
contended that the coordinates specified in my appli:ation ror uy
proposed transmitter site were not located oh land uwoed b, ;.
J.R. King (i.e., Lot 48), Section 24, Township 2, South, Ruuge 71
West, santa Rosa Plantation Company Subdivision, Wa.tug Coutn)
Florida. Although the information set forth ubove .cas 20 “ioa.
that I have never had any basis to doubt the sc.oira., f &,
information contained in my application, noneft. :l.u -, 2nee
Carters raised the question as to site availabi.i.y .n vhz,.
contingent, Motion To Enlarge Issues, I asked “w-. Tn. .11 »

the professional land surveyor whose service: [ had uwvad, =
reconfirm that the site ccordinates set forth in ny -policy

were, indeed, located on Lot 48. In & letter dated zujust .,
1993, Mr. Aldrich reconfirmed that my transaitter size
coordinates do, indeed, lie on Lot 48, which is cwne? Ly Mo & 0.
King. Mr. Aldrich confirmed the foregoling facts Ly .amual. .
48 on a 1570 quadrangle map. A copy of Mr, Aldrich'= letis .

August 9, 1993 is annexed hereto as Attachreat 5.
I hereby declare, certify and state, undes penaity o1

perjury, that the foregoing is true and correct to the best i zy

knowledge, information and belief.

:1;L!£H‘2Lgia S
Howvard B. - pe
Executed on AAVGUST IF, 993
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Howard B. Dolgoff
3186 Ferns Glen Drive
Tallahassee, FL 32308

(904)893-0202

April 13, 1992

Mr. J.B. King
336 Lewis Turner Bivd.
Ft. Walton Beach, FL 32548

Re: Miramar Beach, Florida Property
Dear Mr. King:

Please consider this letter to be an offer on my part to secure from you an
option to purchase from you up to two (2) acres (Lot 48, Section 24, Township
2 south, Range 2) which you own off of Mack Bayou Road in Miramar Beach,
Florida. I am interested in securing an option to purchase the property for
use as the location of a new tower and antenna/transmitter site for a new FM
radio station in Miramar Beach, Florida, for which I have filed an application
with the Federal Communication Commission in Washington, D.C. Since there
is one competing applicant for the FM channel in question pending before the

FCC, it is uncertain at this time when my application will be acted upon by the.

FCC.

The initial term of the option will be five (5) years, and this initial term will
automatically be extended for successive periods of two years each, unless I
notify you in writing, at least 60 days prior to the expiration of the option
term, of my intention not to have the term extended.

As consideration for the exclusive option, I hereby offer to pay to you the sum
of $500.00 for each year during which the option is in effect. The option may
be exercised by me in writing, and upon exercise of the option, you and I will
negotiate in good faith a definitive agreement concerning the sale of the parcel
on which I hold the option. Such agreement will contain the usual and
customary terms and conditions, including, without limitation, terms as to
purchase price, grant of all necessary easements (including, without limitation,
easement for access to the parcel in question), legal fees, survey fees,
retention of mineral rights, and other matters. In this connection, it is
understood and agreed that you will be granting to me all necessary easements
to enable me to utilize the parcel of property that I will be purchasing in the
manner intended and for the purpose intended, as described above.

The price at which I may exercise my option to purchase your property will
be $10,000.00 per acre. Any and all "easement fees" will not exceed $100.00
per annum.




If the foregoing terms and conditions are acceptable to you, please so indicate
by signing and dating the enclosed extra copy of this letter and by returning
it to me as quickly as possible. At that time, I shall proceed to have a formal
option agreement prepared, and, upon execution of that agreement, the option
payment for the first five years of the option term will be delivered to you.

Very truly yours,

{1 'nuu(/ 5. 0‘{—40

Howard B. Dolgof

Enclosure
(Extra copy of this letter.)

Accepted and agreed to on this day of April 1992.

By:

Mr. J.B. King

Owner
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KINGS

Aprit 17, 1992

Howard B. Dolgoff
3186 Ferns Glen Drive
Tallahassee, FL 323C8

RE: Lot 48 Section 24 Township 2 South, 21 West
Mack Bayou Rd. (2 acres from the Northwest Corner)

In Compliance with your request dated 13 April, 1992, I hereby
agree to sell you 2 acres of the above referenced jproperty
at a price of $40,000.00.

This offer to sell includes my right to continue tou place the
property in the open Market for sale.

However, 1 do hereby give you the first right of rc¢fusal to
any and all offers made for the purchase of the pruperty in
Lot 48, SEction 24 Township 2 South, 21 West, Mack HBayou Rd.,
to which you will have 10 (ten) days to make a decision.

Upon FCC commitment to you- you hereby agree Lo conlract and
close on the above referenced property within 90 (ilinety) days
of that written commitment.

Sincerely,

J.R.King

S /4



Attachment 4



MIX[03. 4y

3Imi’6r_n—s_'8mﬂve
Tallahassee, FL 32308
(904)893-0202

April 30, 1992

Mr. J.R. King
336 Lewis Street
Ft. Walton Beach, FL 32547

Dear Mr. King,

I greatly appreciate your willingness to sell me two (2) acres of your property
in Miramar Beach, off Mack Bayou Road, for construction of a new FM
broadcast tower.

Please keep me advised as to the availability of the property, and let me know
as soon as possible if you receive an offer from a bonafide purchaser. You
can contact me at my office at (904)386-5141, or at home, (904)893-0202. I will
then act to expedite a final purchase from you.

Again, Mr. King, thank you for affording me this opportunity.

Best regards,

Howard B. Dolgoff

cc: Mr. John G. Martin
Waterwood Properties, Inc.

WUMX-FM 3000 Olson Road  Tallahassee, FL 32305 P.O. Bos 13349 Tallahassee, FL 323t7
(904) 380-5141  FAX (904) 422-1507



Attachment 5



